Sec. 16-460. Retail sales—Measure of tax; burden of proof; exclusions.

(@) The tax rate shall be at an amount equal to one and eight-tenths percent (1.8%) of the
gross income from the business activity upon every person engaging or continuing in the business
of selling tangible personal property at retail.

(b) The burden of proving that a sale of tangible personal property is not a taxable retail
sale shall be upon the person who made the sale.

(c) Exclusions. For the purposes of this Chapter, sales of tangible personal property shall

not include:
)
(2)

(3)

(4)

Sales of stocks, bonds, options, or other similar materials.

Sales of lottery tickets or shares pursuant to Article I, Chapter 5, Title 5, Arizona
Revised Statutes.

Sales of platinum, bullion, or monetized bullion, except minted or manufactured
coins transferred or acquired primarily for their numismatic value as prescribed
by Regulation.

Gross income derived from the transfer of tangible personal property which is
specifically included as the gross income of a business activity upon which
another Section of this Article imposes a tax, shall be considered gross income of
that business activity, and are not includable as gross income subject to the tax
imposed by this Section.

(5) Sales by professional or personal service occupations where such sales are

(6)

inconsequential elements of the service provided.

Sales of cash equivalents. The gross proceeds of sales or gross income derived
from the redemption of any cash equivalent by the holder as a means of payment
for goods or services that are taxable under this article is subject to the tax.
"Cash equivalents™ means items or intangibles, whether or not negotiable, that
are sold to one or more persons, through which a value denominated in money is
purchased in advance and may be redeemed in full or in part for tangible
personal property, intangibles or services. Cash equivalents include gift cards,
stored value cards, gift certificates, vouchers, traveler's checks, money orders or
other instruments, orders or electronic mechanisms, such as an electronic code,
personal identification number or digital payment mechanism, or any other
prepaid intangible right to acquire tangible personal property, intangibles or
services in the future, whether from the seller of the cash equivalent or from
another person. Cash equivalents do not include either of the following:

(A) Items or intangibles that are sold to one or more persons, through which a
value is not denominated in money.

(B) Prepaid calling cards or prepaid authorization numbers for
telecommunications services made taxable by subsection (g) of this
Section.



(d)
(€)

Reserved.

When this City and another Arizona city or town with an equivalent excise tax could

claim nexus for taxing a retail sale, the city or town where the permanent business location of the
seller at which the order was received shall be deemed to have precedence, and for the purposes
of this Chapter such city or town has sole and exclusive right to such tax.

(f) The appropriate tax liability for any retail sales where the order is received at a
permanent business location of the seller located in this City or in an Arizona city or town that
levies an equivalent excise tax shall be at the tax rate of the city or town of such seller's location.

(9) Retail sales of prepaid calling cards or prepaid authorization numbers for
telecommunications services, including sales of reauthorization of a prepaid card or authorization
number, are subject to tax under this Section.

Sec. 16-465. Retail sales—Exemptions.

Income derived from the following sources is exempt from the tax imposed by Section 16-

460:

(@)

(b)
(©)

(d)

(€)

(f)

(9)
(h)

@)

Sales of tangible personal property to a person regularly engaged in the business of
selling such property.

Out-of-city sales or out-of-state sales.

Charges for delivery, installation, or other direct customer services as prescribed by
Regulation.

Charges for repair services as prescribed by Regulation, when separately charged and
separately maintained in the books and records of the taxpayer.

Sales of warranty, maintenance, and service contracts, when separately charged and
separately maintained in the books and records of the taxpayer.

Sales of prosthetics.

Sales of income-producing capital equipment.
Sales of rental equipment and rental supplies.
Sales of mining and metallurgical supplies.

Sales of motor vehicle fuel and use fuel which are subject to a tax imposed under the
provisions of Article I or 11, Chapter 16, Title 28, Arizona Revised Statutes; or sales of
use fuel to a holder of a valid single trip use fuel tax permit issued under A.R.S.
Section 28-5739, or sales of natural gas or liquefied petroleum gas used to propel a
motor vehicle.



(0)

()

(@)
()

(s)
(t)

(k) Sales of tangible personal property to a construction contractor who holds a valid
Privilege Tax License for engaging or continuing in the business of construction
contracting where the tangible personal property sold is incorporated into any
structure or improvement to real property as part of construction contracting activity.

()  Sales of motor vehicles to nonresidents of this State for use outside this State if the
vendor ships or delivers the motor vehicle to a destination outside this State.

(m) Sales of tangible personal property which directly enters into and becomes an
ingredient or component part of a product sold in the regular course of the business of
job printing, manufacturing, or publication of newspapers, magazines, or other
periodicals. Tangible personal property which is consumed or used up in a
manufacturing, job printing, publishing, or production process is not an ingredient nor
component part of a product.

(n) Sales made directly to the Federal government to the extent of:

(1) One hundred percent (100%) of the gross income derived from retail sales made by a
manufacturer, modifier, assembler, or repairer.

(2) Fifty percent (50%) of the gross income derived from retail sales made by any other
person.

Sales to hotels, bars, restaurants, dining cars, lunchrooms, boarding houses, or similar
establishments of articles consumed as food, drink, or condiment, whether simple, mixed,
or compounded, where such articles are customarily prepared or served to patrons for
consumption on or off the premises, where the purchaser is properly licensed and paying a
tax under Section 16-455 or the equivalent excise tax upon such income.

Sales of tangible personal property to a qualifying hospital, qualifying community health
center or a qualifying health care organization, except when the property sold is for use in
activities resulting in gross income from unrelated business income as that term is defined
in 26 U.S.C. Section 512 or sales of tangible personal property purchased in this State by a
nonprofit charitable organization that has qualified under Section 501(c)(3) of the United
States Internal Revenue Code and that engages in and uses such property exclusively for
training, job placement or rehabilitation programs or testing for mentally or physically
handicapped persons.

Reserved.

Reserved.

(1) Reserved.
(2) Reserved.
(3) Reserved.
(4) Reserved.

Sales of groundwater measuring devices required by A.R.S. Section 45-604.

Sales of paintings, sculptures or similar works of fine art, provided that such works of fine



(u)
(v)

(w)

(x)

v)
(2)

art are sold by the original artist; and provided further that sales of "art creations™, such as
jewelry, macrame, glasswork, pottery, woodwork, metalwork, furniture, and clothing,
when such "art creations™ have a dual purpose, both aesthetic and utilitarian, are not
exempt, whether sold by the artist or by another.

Sales of aircraft acquired for use outside the State, as prescribed by Regulation.

Sales of food products by producers as provided for by A.R.S. Sections 3-561, 3-562 and
3-563.

Reserved.

Sales of food and drink to a person who is engaged in business that is classified under the
restaurant classification and that provides such food and drink without monetary charge to
its employees for their own consumption on the premises during such employees' hours of
employment.

Reserved.

Reserved.

(aa) The sale of tangible personal property used in remediation contracting as defined in Section

16-100 and Regulation 16-100.5.

(bb) Sales of materials that are purchased by or for publicly funded libraries including school

district libraries, charter school libraries, community college libraries, state university
libraries or federal, state, county or municipal libraries for use by the public as follows:

(1) Printed or photographic materials.

(2) Electronic or digital media materials.

(cc) Sales of food, beverages, condiments and accessories used for serving food and beverages

to a commercial airline, as defined in A.R.S. Section 42-5061(A)(49), that serves the food
and beverages to its passengers, without additional charge, for consumption in flight. For
the purposes of this subsection, "accessories™ means paper plates, plastic eating utensils,
napkins, paper cups, drinking straws, paper sacks or other disposable containers, or other
items which facilitate the consumption of the food.

(dd) In computing the tax base in the case of the sale or transfer of wireless telecommunication

equipment as an inducement to a customer to enter into or continue a contract for
telecommunication services that are taxable under Section 16-470, gross proceeds of sales
or gross income does not include any sales commissions or other compensation received
by the retailer as a result of the customer entering into or continuing a contract for the
telecommunications services.

(ee) For the purposes of this Section, a sale of wireless telecommunication equipment to a

person who holds the equipment for sale or transfer to a customer as an inducement to
enter into or continue a contract for telecommunication services that are taxable under



Section 16-470 is considered to be a sale for resale in the regular course of business.

(ff) Sales of alternative fuel as defined in A.R.S. Section 1-215, to a used oil fuel burner who
has received a Department of Environmental Quality permit to burn used oil or used oil
fuel under A.R.S. Section 49-426 or Section 49-480.

(gg) Sales of food, beverages, condiments and accessories to a public educational entity,
pursuant to any of the provisions of Title 15, Arizona Revised Statues, including a
regularly organized private or parochial school that offers an educational program for
grade twelve or under which may be attended in substitution for a public school pursuant
to A.R.S. 15-802; to the extent such items are to be prepared or served to individuals for
consumption on the premises of a public educational entity during school hours. For the
purposes of this subsection, "accessories" means paper plates, plastic eating utensils,
napkins, paper cups, drinking straws, paper sacks or other disposable containers, or other
items which facilitate the consumption of the food.

(hh) Sales of personal hygiene items to a person engaged in the business of and subject to tax
under Section 16-444 of this code if the tangible personal property is furnished without
additional charge to and intended to be consumed by the person during his occupancy.

(if)  For the purposes of this Section, the diversion of gas from a pipeline by a person engaged
in the business of operating a natural or artificial gas pipeline, for the sole purpose of
fueling compressor equipment to pressurize the pipeline, is not a sale of the gas to the
operator of the pipeline.

(jj) Sales of food, beverages, condiments and accessories to a nonprofit charitable organization
that has qualified as an exempt organization under 26 U.S.C. Section 501(c)(3) and
regularly serves meals to the needy and indigent on a continuing basis at no cost. For the
purposes of this subsection, "accessories" means paper plates, plastic eating utensils,
napkins, paper cups, drinking straws, paper sacks or other disposable containers, or other
items which facilitate the consumption of the food.

(kk) Sales of motor vehicles that use alternative fuel if such vehicle was manufactured as a
diesel fuel vehicle and converted to operate on alternative fuel and sales of equipment that
is installed in a conventional diesel fuel motor vehicle to convert the vehicle to operate on
an alternative fuel, as defined in A.R.S. Section 1-215.

(I  Sales of solar energy devices, for taxable periods beginning from and after July 1, 2008.
The retailer shall register with the Department of Revenue as a solar energy retailer. By
registering, the retailer acknowledges that it will make its books and records relating to sales of
solar energy devices available to the Department of Revenue and City, as applicable, for
examination.

(mm)Sales or other transfers of renewable energy credits or any other unit created to track
energy derived from renewable energy resources. For the purposes of this paragraph,
"renewable energy credit" means a unit created administratively by the Corporation
Commission or governing body of a public power utility to track kilowatt hours of
electricity derived from a renewable energy resource or the kilowatt hour equivalent of
conventional energy resources displaced by distributed renewable energy resources.



(nn) Sales of magazines or other periodicals or other publications by this State to encourage
tourist travel.

(oo0) Sales of paper machine clothing, such as forming fabrics and dryer felts, sold to a paper
manufacturer and directly used or consumed in paper manufacturing.

(pp) Sales of overhead materials or other tangible personal property that is used in
performing a contract between the United States government and a manufacturer,
modifier, assembler or repairer, including property used in performing a subcontract
with a government contractor who is a manufacturer, modifier, assembler or repairer,
to which title passes to the government under the terms of the contract or subcontract.

(gq) Sales of coal, petroleum, coke, natural gas, virgin fuel oil and electricity sold to a
qualified environmental technology manufacturer, producer or processor as defined in
A.R.S. Section 41-1514.02 and directly used or consumed in the generation or
provision of on-site power or energy solely for environmental technology
manufacturing, producing or processing or environmental protection. This paragraph
shall apply for twenty (20) full consecutive calendar or fiscal years from the date the
first paper manufacturing machine is placed in service. In the case of an
environmental technology manufacturer, producer or processor who does not
manufacture paper, the time period shall begin with the date the first manufacturing,
processing or production equipment is placed in service.

(rr) Sales or gross income derived from sales of machinery, equipment, materials and other
tangible personal property used directly and predominantly to construct a qualified
environmental technology manufacturing, producing or processing facility as
described in A.R.S. Section 41-1514.02. This subsection applies for ten (10) full
consecutive calendar or fiscal years after the start of initial construction.

Reg. 16-460.1. Distinction between retail sales and certain other transfers of tangible
personal property.

(@) Charges for transfer of tangible personal property included in the gross income of the
business activity of persons engaged in the following business activities shall be deemed only as
gross income from such business activity and not sales at retail taxed by Section 16-460:

(1) Tangible personal property incorporated into real property as part of reconstruction or
construction contracting, per Sections 16-415 through 16-418.

(2) (Reserved)
(3) Job printing, per Section 16-425.

(4) Mining, timbering, and other extraction, but not sales of sand, gravel, or rock extracted
from the ground, per Section 16-430.

(5) Publication of newspapers, magazines, and other periodicals, per Section 16-435.

(6) Rental, leasing, and licensing of real or tangible personal property, per Sections 16-445
or 16-450.



(7) Restaurants and bars, per Section 16-455.

(8) Food for home consumption, per Section 16-462.
(9) Telecommunications services, per Section 16-470.
(10) Utility services, per Section 16-480.

(11) Wastewater removal services, per Section 16-485.

(b) Distinction between construction contracting, retail, and certain direct customer service
activities.

(1) When an item is attached or installed on real property, it is a construction contracting
activity and any subsequent repair, removal, or replacement of that item is construction
contracting.

(2) Items attached or installed on tangible personal property are retail sales.
(3) Transactions where no tangible personal property is attached or installed are considered
direct customer service activities (for example: carpet cleaning, lawn mowing, landscape

maintenance).

(4) Demolition, earth moving, and wrecking activities are considered construction
contracting.

(c) The sale of sand, rock, and gravel extracted from the ground shall be deemed a sale of
tangible personal property and not mining or metallurgical activity.

(d) Sale of consumable goods incorporated into or applied to real property is considered a retail
sale and not construction contracting. Examples of consumable goods are lubricants, faucet
washers, and air conditioning coolant, but not paint.

(e) Installation or removal of tangible personal property which has independent functional utility
is considered a retail activity.

(1) "Tangible personal property which has independent functional utility” must be able to
substantially perform its function(s) without attachment to real property. "Attachment to real
property"” must include more than connection to water, power, gas, communication, or other
service.

(2) Examples of tangible personal property which has independent functional utility include
artwork, furnishings, "plug-in" kitchen equipment, or similar items installed by bolts or
similar fastenings.

(3) Examples of tangible personal property which does not have independent functional
utility include wall-to-wall carpeting, flooring, wallpaper, kitchen cabinets, or "built-in"
dishwashers or ranges.

(4) The installation of window coverings (drapes, mini-blinds, etc.) is always a retail
activity.



Reg. 16-460.2. Retail sales: trading stamp company transactions.

A trading stamp transaction is defined as follows: the trading stamp company issues stamps to a
vendor; the vendor then provides them to its customers; and the customer then exchanges the
stamps for merchandise from the trading stamp company.

The exchange transaction for the merchandise shall be deemed a retail sale and the trading stamp
company a retailer. All taxes imposed by this Chapter applicable to retail transactions are therefore
applicable to such exchange transactions.

The rate of tax shall be the retail rate based upon the retail dollar value of the redeemed
merchandise as expressed in the redemption dollar value per book of stamps or portion thereof.
The tax imposition described herein is in lieu of any Privilege or Use Tax upon the business of
issuing stamps, redeeming the same, or using or storing property redeemed.

Reg. 16-460.3. Retail sales: membership fees of retailers.

Membership, admission, or other fees charged by limited access retailers are considered part of
taxable gross income of the business activity of selling tangible personal property.

Reg. 16-460.4. Retail sales: professional services.

(@) "Professional Services" refer to services rendered by such persons as doctors, lawyers,
accountants, architects, etc. for their customers or clients where the services meet particular needs
of a specific client and only apply in the factual context of the client and the final product has no
retail value in itself. For example, opinion letters, workpapers, reports, etc. are not in a form which
would be subject to retail sales to customers. However, transfer of items in a form which would be
subject to retail sales (e.g., artwork, forms, manuals, etc.) would not be considered professional
services. The issue is one of fact which must be resolved in each situation.

(b) Creative ("idea") labor and design labor that do not result in tangible personal property that
will be or can be sold are deemed professional services and, if charged separately and maintained
separately in the taxpayer's books and records, are not includable in gross income.

(c) "Professional services" shall be deemed to include those items of tangible personal property
which are incidental to the services rendered, provided such tangible personal property is
"inconsequential."

(1) Incidental transfers of tangible personal property shall be regarded as "inconsequential”
if,

(A) The purchase price of the tangible personal property to the person rendering the
professional services represents less than fifteen percent (15%) of the charge, billing, or
statement rendered to the purchaser in connection with the transaction, and

(B) The tangible personal property transferred is not itself in a form which is subject to
retail sale.

(2) In cases where the tangible personal property transferred is deemed inconsequential, the
provider of the tangible personal property so transferred is deemed the ultimate consumer of
such tangible personal property, and subject to all applicable taxes imposed by this Chapter
upon such transfer.



(d) Examples:

(1) The transfer of paper embodying the result or work product of the services rendered by
an attorney or certified public accountant is regarded as inconsequential to the charges for
professional services.

(2) An appraisal report issued by an appraiser, reflecting such appraiser's efforts to appraise
real estate, is regarded inconsequential.

(3) Use of a hair care product on a client's hair by a barber or beautician in connection with
performing professional services is usually inconsequential. On the other hand, if the barber
or beautician supplies the customer with a bottle of the product for the client's use thereafter
and without the professional's assistance, the transfer of the bottle of hair care product is
deemed not inconsequential.

(4) If amortician properly segregates his professional services from other taxable activities
on his bill (invoice, contract), his gross income would include only the income derived from
the sale of tangible personal property (casket, cards, flowers, etc.) and rental, leasing, or
licensing of real and tangible personal property. His charges for professional services
(embalming, cosmetic work, etc.) would not be includable in gross income.

Reg. 16-460.5. Retail sales: monetized bullion; numismatic value of coins.
(@ "Monetized Bullion™ means coins or other forms of money manufactured or minted from

precious metals or other metals and issued as legal tender or a medium of exchange by or for any
government authorized to do so.

(b) Any coin shall be considered to have been transferred or acquired primarily for its
"Numismatic value" if the sale or acquisition price:

(1) Is equal to or greater than twice (2 times) the value of the metallic content of the coin as
of the date of transfer or acquisition; and

(2) Isequal to or greater than twice (2 times) its face value, in the case of a coin which, at
the time of transfer or acquisition, was legal tender or a medium of exchange of the
government issuing or authorizing its issuance.

Reg. 16-460.6. Retail sales: consignment sales.

Sales of merchandise acquired on consignment are taxable as retail sales. In cases where the
merchant is acting as an agent on behalf of another dealer, sales of the consigned merchandise are
taxable to the principal, provided the merchant makes full disclosure to customers that he is acting
only as an agent for the named principal. However, when the principal is not deemed to be a
dealer, such sales are considered to be those of the merchant and are taxable to him.

Reg. 16-465.1. Retail sales: repair services.

(a) Fair market value of parts and labor charges. The Tax Collector may examine the reporting
of all transactions covered by this Section to determine if an "arms-length" price is charged for the
parts and materials. The applicable tax may not be avoided by pricing a part, which ordinarily sells
to the customer at $10, at $5 and including the difference as "service" or "labor". In the absence of




satisfactory evidence supplied by the taxpayer as to industry or business practice, the Tax Collector
may use the cost of the part or materials to the taxpayer marked up by a reasonable profit, to
estimate the gross income subject to tax.

(b) Notwithstanding Regulation 16-350.1(e),

(1) Inthe case where the taxpayer does not normally and regularly sell items of tangible
personal property apart from a repair transaction, the taxpayer may determine the sale price of
the tangible personal property transferred by means of a "computed charge”. The “"computed
charge" shall be the sum of the cost of the item of tangible personal property transferred, plus
a "reasonable markup.” The "reasonable markup" shall be that amount needed to achieve a
representative retail price for which such items of tangible personal property are normally
sold at retail by comparable businesses within the State (not under circumstances involving
the combination of such sale with the providing of repair services). The taxpayer shall have
the initial responsibility of determining such reasonable markup, and providing to the Tax
Collector, if requested, the basis for his determination.

(2) Inthe event that there is a disagreement between the Tax Collector and the taxpayer as
to the proper determination of the "computed charges”, the burden shall be upon the taxpayer
to satisfy the Tax Collector, the Hearing Officer in the event of a hearing, or the court in any
subsequent court action involving an assessment, of the validity of the taxpayer's method of
determination of such "computed charges”. The determination by the Tax Collector as to the
proper "computed charge" shall be considered valid, and shall be sustained unless it is proven
by the taxpayer that such determination is arbitrary and unreasonable.

Reg. 16-465.2. Retail sales: warranty, maintenance, and similar service contracts.

(@ Gross income from sales of warranty, maintenance, and service contracts is exempt from the
tax imposed by Section 16-460.

(b) Transfers of tangible personal property in connection with a service, warranty, guaranty, or
maintenance agreement between a vendor and a vendee shall be subject to tax under Section
16-460 only to the extent of gross income received from separately itemized charges made for the
items of property transferred.

(c) The gross income derived from a maintenance insurance agreement, which agreement is
entered into between the purchaser and any person other than the seller is not subject to tax
imposed by Section 16-460. If the provider of the maintenance insurance agreement pays for
tangible personal property on behalf of the insured in the performance of the agreement, such sales
are subject to all applicable taxes imposed by this chapter.

(d) Charges for tangible personal property provided under the terms of a warranty, maintenance,
or service contract exempted under Section 16-465 are subject to tax as retail sales.

(e) However, gross income received by a dealer from a manufacturer for work performed under a
manufacturer's warranty is not taxable under Section 16-460.

Reg. 16-465.3. Retail sales: sale of containers, paper products, and labels.
(@) The sale of a container or similar packaging material which contains personal property and

which is transferred to the customer with the sale of the product is not taxable as a sale for resale.
Examples of such nontaxable containers include but are not limited to:



(1) Packing materials sold to a manufacturer of video equipment for containment of the
product during shipment.

(2) Cellophane-type wrap sold to a meat department or butcher for containment of the
individually wrapped or contained meat.

(3) Bags used to contain loose fungible goods such as fruits, vegetables, and other products
sold in bulk, where such bags or containers are used to contain and measure the amount
purchased by the customer.

(4) Shopping bags and similar merchandising bags sold to grocery stores, department stores
or other retailers.

(5) Gift wrappings and gift boxes sold to department stores or other retailers.

(b) Sales of non-returnable or disposable paper (and similar products such as plastic or
styrofoam) cups, lids, plates, bags, napkins, straws, knives, forks and other similar food accessories
to a restaurant or others taxable under Section 16-455 for transfer by the restaurant to its customer
to contain or facilitate the consumption of the food, drink or condiment are sales for resale and not
taxable.

(c) Where a retailer imposes a charge for gift wrapping and the charge includes the container,
paper, and other appropriate materials, the wrapping charge shall be considered a sale.

(d) Charges for returnable containers, where the charges are imposed on the customer, are subject
to tax at the time of the transaction. A credit may be taken for the amount of refund after such
refund is made.

(e) The sale of labels to a purchaser who affixes them to a primary container is a sale for resale
and not taxable. Directional or instructional material included with products sold are considered to
be part of the product and a sale for resale. However, the sale of items such as price tags, shipping
tags, and advertising matter delivered to the customer in connection with the retail sale is taxable to
the retailer as a retail sale to it, and is not exempt as a sale for resale.

Reg. 16-465.4. Retail sales: aircraft acquired for use outside the State.

"Aircraft acquired for use outside the State" means aircraft, navigational and communication
instruments, and other accessories and related equipment sold to:

(@) Any foreign government for use by such government outside of this State.

(b) Persons who are not residents of this State and who will not use such property in this
State other than in removing such property from this State. This Subsection also applies to
corporations that are not incorporated in this State, regardless of maintaining a place of
business in this State, if the principal corporate office is located outside this State and the
property will not be used in this State other than in removing the property from this State.



